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Argument
l.
Factual Matters
Recelver adds no new rdevant facts. She does not dispute thet money was deposited into the
regidry of the court, that this money was held so that refunds could be mede to utility customers, that she
never reported or ddivered the money to the Treasurer after the expiration of the abandonment period
pursuant to the provisons of the Uniform Digpasition of Undaimed Property Act (heredter the UPA), and
thet hundreds of thousands of dollars of interest income has been paid to Cole County and the Circuit

Clerk.



.
Consistent with the Constitution, the Treasurer may administer the Unclaimed
Property Act and may enforce her right to receive funds. The current Act was not
enacted in violation of the single subject and clear title requirements of the
Constitution. (Addressng Respondent’sPoint 1.)

Recaver adopts by reference recaiver’ s arguments for this Point st forth in the receiver’ shrief in
SC84210. See Recaiver's Brief (Rec.Brf.), 40. Thus, the Treasurer adopts by reference her reply to
recaiver’sargumentsfor this Point st forth in Part |1 of her Reply Brief in SC84210.

The Tressurer setsforth here the authorities which are st forth in her Reply Brief in SC84210:
Sate Highway Comm’ n v. Spainhower, 504 SW.2d 121, 125 (Mo. 1973)

Sate ex rel. Thompson v. Regents for Northeast Missouri Sate Teacher’s College, 264 SW.

698 (Mo.banc 1924)

Board of Public Buildings v. Crowe, 363 SW.2d 598, 607 (Mo.banc 1962)

Hatfield v. McCluney, 893 SW.2d 822, 829 (Mo.banc 1995)

Art. 111, 8 36, Missouri Condtitution

Art. 1V, § 15, Missouri Condiitution

Laws of Missouri 1994, SB. 757, p. 1051 (“Ownership and Conveyance of Property: Logt and
Undamed Property”)

110 Op. Att'y Gen. 3 (January 12, 1970)



[I.

The separation of powersdoctrine and other doctrinesposited by receiver do not invest
circuit judgeswith the power to control or expend funds, deposited by litigantsin the
registry of thecourt, in violation of state law. (Addressng Respondent’s Points|l and I11.)

Recaver adopts by reference recaiver’ s arguments for this Point st forth in the recaiver’ sbrief in
SC84210. Rec.Brf., 43. Thus, the Treasurer adopts by reference her reply to recaiver’ s arguments for
this Point set forth in subsactions A and B of Part 111 of her Reply Brief in SC84210.

The Treasurer stsforth here the authorities which are st forth in subsection A and B of Pat 111
of her Reply Brief in SC8420:
Chastain v. Chastain, 932 SW.2d 396, 398 (Mo.banc 1996)
Maryland Cas. Co. v. Huger, 728 SW.2d 574, 581, n. 7 (Mo.App. 1987)
Sate Auditor v. Joint Committee on Legislative Research, 956 SW.2d 228 (Mo.banc 1997)
Sate Tax Commission v. Administrative Hearing Commission, 641 SW.2d 69 (Mo.banc 1982)
State v. Snell, 950 SW.2d 108 (Tex.Ct.App. 1997)
8447532, RSMo
8447539, RSMo
8447.543, RSMo
88447.500-.595, RSMo
§483.310.2, RSMo
Art. 1V, § 13, Missouri Condiitution

C. Supposed Dodtrine of Bendfidid Ignorance. Recaiver arguesthet the judicid department “has
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not yet mede an adjudication of who is entitled to the funds’ and thet “one will search the record in vain
intrying to find adetermination thet any particular person or entity hasalegd or equitable ownarshipin any
discrete portion of the funds held inthiscase” Rec.Brf., (SC84210), 80. But, upon payment into the
regidtry of the court al sums representing credits due cusomers who hed not been located, Southwestern
Bdl submitted alig of those cusomersunder sed. L.F.396-97. Further, §386.520.3 requiressuch aligt
to be maintained “together with the names and addresses of the corporations and persons to whom
overchargeswill berefundable’ in acase, such asthisone, inwhich the drauit court gaysaPublic Sarvice
Commission decison lowering rates

Whether the names of the individuds due these refunds gopear in “the record’ is of no
conseguence—the UPA gopliesmore broadly. After the expiration of the Satutory abandonment period,
the funds are presumed abandoned" and, pursuiant to the UPA, are to be reported and délivered to the
Treesurer. The report isto indude, “the name, if known, and the lagt known address, if any” for
property vaued over $50.00; property vaued under that amount can be reported in the aggregate.
8447.539.2(3) (emphads added). That the court’s records may not identify the individuas entitled to
refunds does not exdude the funds from the Act. 88447.532, 447.539, 447.543. See Citronelle-

Mobile Gathering Inc. v. Boswell, 341 So.2d 933, 936 (Ala 1977)(Act applies where owner is

! The “presumed abandoned” designation is not a rebuttable presumption.  Rec. Brf., 87.
Property is presumed abandoned after a satutorily designated time period, presumed abandoned property
must be reported to the Treasurer at thet time, and al property specified in the report shall be ddivered to

the Treasurer & the time of filing the report. 88447.532, 447.539, 447.543.



unknown, cannot be found or has given an incorrect address). Such an exdusion would reward holders
of undamed property who fail to maintain identifying information.

D. Sautory Ingpplicability. Recaiver contendsthet, as the court has supposedly not identified any

utility customersto whom money is spedificaly owed, no oneisan “owne” under 8447.503(7). Receiver
continues, assarting that until the court identifies those to whom the refunds are due, no one hasalegd or
equitebleinterest inthefunds. Rec,Brf., (SC84210), 90-91. People possesslegd and equitable interests
in property long before courts recognize those interests. Courts merdly recognize property rights, when
disputed, thet dreedy exit.

Recaver arguesthat, because the UPA did not become effective until 1984, the fund isnot subject
tothe Act. Rec.Bif., (SC84210), 91. But thisfund was crested on September 15, 1989 (L.F.45), after
the effective date of the Act 0 this argument isingpplicable to this fund.

Receaver further argues, without dtation to authority, that Judge Brown's April 26, 1993 Order

? This argument gppears inconsistent with receiver’ s earlier argument that the money'sin dispute
cannot be “date funds’ because under the UPA such moneys must be held for an owner. Rec.Brf.,
(SC84210), 40. One sinterest in property need be no more than an equitable interest for that person to

be consdered an owner under the UPA.



Closng Recaivership and Trandering Funds Into the Generd Acoounts of the Circuit Court, L.F.83,
somehow “*docked dl possible dams of any person or entity to the funds of thiscase” Rec.Brf., 44.
Her broad assartion suggeststhat the dams of the owners of the money (the utility consumers) have been
“docked,” even though Judge Brown gppointed a receiver on the same date to hold and adminigter the
funds “so that refunds may be made therefrom to utility consumes” L.F.85. Her assartion dso suggests
thet the Treesurer’ sdaim has been * docked,” even though the Tressurer was not before the court on April
26, 1993, and her daim did not even arise until after the expiration of the satutory abandonment period.

Fndly, theamid argue that the Escheat Act, 8470.270, “controls” over the UPA, citing various
rules of gatutory condruction. Legd Aid of Western Missouri Amidi Brief, pp. 11, 20 (pedific controls
over generd, “expressio unius est exdusio dterius’); Legd Sarvices of Eagtern Missouri Amidi Bridf, p.
28 (“in pari maerid’). Theamid’sargument overlooksacrudd andyticd sep: wherethelanguage of a
datute is dear and unambiguous, courts will give effect to the language as written and will not resort to
datutory congruction. Cantwell v. Merritt, 988 SW.2d 51, 55 (Mo.App. 1999). Only when the
legidative intent cannot be ascertained from the language of the Satute, by giving it its plain and ordinary
meaning, isthe Satute conddered ambiguous and only then will rules of gatutory congtruction be applied.
Bosworth v. Sewell, 918 SW.2d 773, 777 (Mo.banc 1996). Thereisno need to gpply the amici’s
suggested rules of Satutory condruction here. Thelanguage of the UPA specificaly gopliesto the Situetion
before the Court asit rdaesto thesefunds Furthermore, the language of 8470.270isplain, unambiguous
and dear: “The provisons of this section notwithgtanding, this state may dect to take custody of such
undamed property by indtituting a procesding pursuiant to section 447.575, RSVIo.”  Either procedure may
be usad, the sate may choose to make available to over-charged utility cusomersin perpetuity their money
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under the terms of the UPA or, prior to the passage of SB 1248 this year, it could choose to acquiretitle
to the property under the terms of Missouri’s escheet Satutes.

E. CyPres. Recaver and theamid indude lengthy discussions regarding the availability of the
cy pres doctrineto digpose of thisfund. Here the underlying case was a Satutory proceeding to review
aPublic Sarvice Commisson order. Thus, “theissuesthet are peculiar to dass action proceedings, such
asfluid dassrecoveries and the goplicability of cy pres digribution, are not present here where the Sate
datutes govern entirdy and the idertity of the missng ownersis known and the amount due is cartain.”
Brief of Amicus Curige, Nationd Assodation of Undamed Propaty Adminidrators, in Support of
Appdlant, State Treasurer of Missouri, SC84328, at 29.

Furthermore, in Missouri thecy pres dodrineisalimited one See Sate ex rel. Nixon v. Am.
Tobacco Co., No. ED76054 (2000 Mo.App. Lexis 90) (dip op. a 10, January 18, 2000) (Reply
Appendix (Rep.App.), (SC84210), 16), aff’ d on other grounds, 34 SW.3d 122 (Mo.banc 2000) (“In
Missouri, the cy pres doctrine dlows acourt of equity the power to dter awritten trugt indrument cregting
a charitable gift to reflect the donor’s intention, so the charitable gift does not fal. To this Court's
knowledge, the cy pres doctrine has never goplied in any other Stuation in Missouri.”). Before a court
can exercise the “avesome power” of cy pres, three requirements must be met:

First, the trugt in quesion mus be a vdid charitable trugt; second, it must gppear

impracticable or impossibleto carry out the spedific taems of thetrugt; and thir d, theintent

of the sattlor must be agenerd charitable intent.

Levingsv. Danforth, 512 SW.2d 207, 211 (Mo.App. 1974).

In this case, none of these requirements have been met. Initidly, it must be noted thet thereisno
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charitabletrust. Whilethisfund, subject asit isto the drictures of §483.310.1 was held by the court in
trug, the trust was Satutory — not charitable. The Satute mandates that the entity holding the funds hold
them “astrustes” and requires that “[n]ecessary codts, induding reasonable codts for adminigering the
invesment, may be paid from the income recaived from the investment of the trust fund.” 8483.310.1,
emphassadded. Asthefundsare hddin trust for their proper owner, they arenot hdd in acharitable trust
subject to dteration by the cy pres doctrine. In the aosence of atrugt ingrumert, it isimpossbleto cary
out itsterms and there is no settlor whoseinterest can be assessad. The doctrine Smply has no gpplicability
under these drcumatances and certainly could naot have been determined on the bads of a mation for
judgment on the pledingsin this procesding.

But eveniif the cy pres doctrine could be engrafted onto this Stuetion, it would not save recaiver
or her judge from defeat because any such trust hasfalled “for the reason that the expiration of more then
aressonable time has dgpsed without any subgtantid step toward fulfillment of its purposes” Comfort
v. Higgins, 576 SW.2d 331, 336 (Mo. 1978). Assuming, despitedl evidence to the contrary, thet there
isacharitable trug, its purpose is dear —to return to rate payers money improperly collected from them.

The return of “very few payments to damants’ (Appdlant’'s Brief a Appendix 3) over many years
demondrates afailure of thetrugt. Asthe purpose of the trust wias specific —to repay the rate payers—
the trust should revert to the sttlor. Asthe utility companies that improperly collected the rates cannot be
consdered the sdtlor, the only possble stttlor isthe Sate. 1t creeted the law under which the rate was
chdlenged and ultimately st asde and, thus it was the date thet creeted the res. The purpose of the
date/sttlor 0 careating the fund was to reunite over-charged rate payers with their money — something the

date sought to accomplish by datute in the UPA and through litigation seeking rdief in quo warranto
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(SC84301) and dsawhere saeking the ddivery of undaimed property (SC84328). In Missouri, the
doctrineof cy presislimited and none of its requirements have been met in this case

F. Lachesand Esoppd. Recaiver argues that doctrine of laches and the principle of estoppd bar

the Tressurer from assarting a dam for this fund under the UPA. Rec.Brf., (SC84210), 92. But the
Treesurer’ s action to enforce ddivery of undaimed property isan action at law and the doctrine of laches
cannot gpply asadefenseto an action a lav. UAW-CI O Local #31 Credit Union v. Royal Ins. Co.,
594 SW.2d 276, 281 (Mo.banc 1980). Further, a party seeking to invoke the doctrine of laches must
edablish that: (1) aparty with knowledge of the facts giving riseto hisrights, (2) ddays assartion of them
for an excessvetime, and (3) the ather party sufferslegd detriment therefrom. Mackey v. Griggs, 61
SW.3d 312, 318 (Mo.App. 2001). Because the court did not report the exisience of the fundsto the
Treeaurer, asrequired by the Adt, the Tressurer did not have knowledge of the facts giving riseto her cause
of action. And once she became aware of the funds, she did nat dday for an excessive time in assarting
her dam. Fndly, recaiver identifies no legd detriment suffered as aresuit of any dday.
Asto estoppd, except in exogptiond drcumstances not present here, estoppd does not lie againgt
governmentd ertities. City of Washington v. Warren County, 899 SW.2d 863 (Mo.banc 1995).
Regardess, the essantid dements of estoppd are not present here: (1) thereis no admisson, atement or
act by the person to be estopped thet isincondstent with the daim thet islater asserted and sued upon (the
Treasurer has made no such admission, atement or act properly in evidence and recaiver hasidentified
none); (2) there is no action taken by the second party on the faith of such admisson, Satement or act
(recalver hasidentified no action taken on the fath of the non-exigent admission, datement or act); and (3)

there is no injury to the second party which would result if the firgt party is permitted to contradict or
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repudiate his admisson, Satement or act (recelver has identified no injury). Missouri Highway and
Transp. Comm’'n v. Meyers, 785 SW.2d 70, 73 (Mo.banc 1990). Although receiver asserts that
“If]here has come to be a rdiance upon the interest from those funds by Cole County,” Rec.Brf.,
(SC84210), 92, thisisa problem of the receiver’ s and the judge s own making and hardly establishesthe
need for laches or estoppd to be gpplied againgt the Treesurer.

FHndly, pursuant to 8447.549, no datute of limitations can run on any action brought by the
Treesurer for the ddivery of undamed property hdd by agovernmentd entity a any time ater August 28,
1990, “regardless of when such property became presumptively abandoned.” Receiver's laches and
estoppe damsmug bergected. If any daim should be barred by laches it isrecaver’s sde dam thet

the UPA is uncondiitutiond.
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V.
Circuit judges may not expend interest generated by money deposited to the court’s
registry when it was invested by judicial order pursuant to 8483.310.1, not at the
discretion of the circuit clerk asrequired by 8483.310.2. (Addressng Respondent’s Point
V)

As recaver dted to an Attorney Generd’s Opinion, RecBrf., (SC84210), 72, it ssems
gopropriate to direct the Court to an opinion directly rdaing to this point issued more than a decade ago
by the previous Attorney Gengrd. Question: “\Who contrals the expenditure of such funds [funds generated
under the authority of 8483.310.2]; the Presiding Circuit Court Judge under the generd superintending
authority of the Court, or the Circuit Clerk under the provisons of the Statute?” 91 Op. Att'y Gen. 32
(May 15,1991) a 1, Rep App. 19. Theanswer wasdear. “ Section 483.310.2 provides that *‘the income
derived therefrom may be used by the clerks for the enumerated purposes. Based on the plain meaning
of this provison, we condude that the Circuit Clerk controls the expenditure of such income” 91
Op. Att'y Gen. 32, a 4, Rep.App., (SC84210), 22 (emphasisin origind).

Ignaring the plain languege of §483.310, recaiver argues that expending hundreds of thousands of
dollarsin interest generated by money that isbeing “hed and administered so that refunds may be mede
therefrom to utility cusomers,” L.F.85, does not vidlate the Satute because the judge' s Order permitsiit.

Rec.Brf., (SC84210), 93. Appdlant’sargument isthet the order violatesthe Satute. But, recaiver assarts
thet the Treasurer cannat atack the provisons of this Order because “[gny action to modify the provisons
of the Orders Appointing Recelver mugt be done by a proper party in the proceedings below who has

sanding to seek modifications of those Orders” Rec.Brf., (SC84210), 4. This argument ignores thet
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the proceedings beow are dosad, recalver is nat a party, and the other parties have secured find relief.

It ds0 ignores recaiver’ s assartions that the Treasurer has no daim to the funds the utility compenies have
no right or interest in the funds (Rec.Brf., (SC84210), 82), and there are no “owners’ who have alegd
or equitable interest in the funds (Rec.Brf., (SC84210), 91). In short, recaiver Suggeststhereis no onewho
can right the wrong here committed.  Thus, recaiver's argument seems to support the need for quo
warranto rdief sought esawhere.

Respondents Cole County and the Circuit Clerk miscondrue the Treesurer’ s argument regarding
interest onthefunds The Tressurer is nat arguing that the court cannat gopoint arecaver or thet the drcuit
derk and only the derk can manage funds paid into the regigtry of the court. The Treasurer is dso not
aguing thet 8483.310 requires the court to make an order directing funds paid into the regigtry of the court
to beinvested. See 8§483.310.1(“ court may make an order directing [investment]”).

What the Tressurer i's arguing is thet, once the court mekes an order directing the invesment of
funds, the court must follow the didtates of 483.310.1, induding the mandatory language thet income from
invesment, exduding necessary codts, “shdl be added to and become apart of theprincipd.” §483.310.1
aoplies here because (1) the court entered an order (2) based upon the court’s own finding (3) thet the
funds could reasonably be expected to remain on deposit for a period suffident to provide income through
investment and (4) the court directed the fundsto beinvested. None of these factors goply t0 8483.310.2,
onwhich recalver rdiesto judify the expenditure of the interest.

Cole County arguesthet thelegidative intent of 483.310isto “usetheinterest generated to achieve
apublicgood.” Cole County Brief, 24. Thiscannot betheintent of subsaction 1 becauseit doesnat dlow

the interest to be “used” a dl, but requires that the interest “be added to and become a part of the
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principal.” §483.310.1.

The orders expending interest income dso violated federd law. Y ears before the firgt (of many)
withdrawd orders, the Supreme Court issued Webb' s Fabul ous Phar macies v. Beckwith, which hdd
thet acounty hed no right to take the interest from moneys deposited into the regidry of acourt. 449 U.S
155, 165 (1980). The Supreme Court held that such behavior vidlates the Fifth and Fourteanth
amendmentsto the Condtitution. 1d. at 164-65.

In explaning its holding, the Court identified the disncentive aregted for acourt to give up control
over funds generdting subgtantid interest income:

Indesd, if the county were entitled to the interest [on funds deposited to the regidry of the

oourt], its offidadswould fed an inherent pressure and possess a naturd indingtion to defer

digtribution, for thet interest return would be greeter the longer the fund ishdd; therewould

be, therefore, abuilt-in disincentive againgt digtributing the principd to those entitled to it.

Id. a 162. Unfortunatdly, the very concern expressed by the Supreme Court in Webb’ s has manifested
here. See also, Phillips v. Washington Legal Foundation, 524 U.S. 156, 172 (1998)(Court
invaidated teking interest generated by attorney IOLTA accounts, where interest earned wias Satutorily
directed to public-benfit legd foundation. As “interest follows principd,” it necessarily follows thet
“interest income generated by fundshdd in IOLTA accountsisthe ‘ private property’ of the owner of the

principd.”).
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V.
Thetrial court erred in granting the Motion for Judgment on the Pleadings because the
casewasnot ripefor such adjudication in that the Treasurer had not filed an answer and
the pleadings wer e not closed. (Addressng Respondent’sPoint V.)

Recaver adopts by reference recaiver’s arguments for this Point sat forth in receiver’s brief in
SC84210. Rec.Brf., 48. Thus, the Treasurer adopts by reference her reply to recaiver’ s arguments for
this Point set forth in Part V of her Reply Brief in SC84210.

The Tressurer sets forth here the authorities which are st forth in Part V' of her Reply Brief in
SCB4210:

Bramon v. U-Haul, Inc., 945 SW.2d 676 (Mo.App. 1997)

18



VI.
Thetrial court lacked personal jurisdiction over the Treasurer necessary to enter any
order directed toward her because she was never a party to the proceeding and has
never been served with summons or with a petition seeking relief and, thus, no order
could bedirected to her or judgment entered against her. (Patidly Addressng Respondent’'s
Point V/1.)

Recaver adopts by reference recaiver’s arguments for this Point sat forth in receiver’s brief in
SC84210. Rec.Brf., 49. Thus, the Treasurer adopts by reference her reply to recaiver’ s arguments for
this Point st forth in Part V1 of her Reply Brief in SC84210.

The Tressurer sets forth here the authorities which are st forth Part VI of her Reply Brief in
SC84210:

Roosevelt Federal Savings & Loan Assoc. v. First National Bank of Clayton, 614 SW.2d 289,

291 (Mo.App. 1981)

Sate ex rel. American Family Mutual Ins. Co. v. Scott, 988 SW.2d 45, 49 (Mo.App. 1998)
Yankee v. Franke, 665 SW.2d 78, 79 (Mo.App. 1984)

8447532, RSMo

8447539, RSMo

8447.543, RSMo

8447.545, RSMo

Supreme Court Rule 52.07

Supreme Court Rule 54.01

19



Supreme Court Rule 54.02

Supreme Court Rules 54.03-54.22

20



VII.

Receiver’sbrief failsto respond to the Treasurer’s point and argument asserting that
thetrial court violated the separ ation of powers by directing the Treasurer to appear
and participate in a lawsuit against hand picked defendants on issues chosen by the
court (Appellant’s Point VI) and failed to respond to the Treasurer’s argument that
receiver, as a non-party, could not file the motion and petition she presented to the
court (Appellant’sPoint VI1).

The Tressurer adopts by reference her reply to Point VII st forth in Part V11 of her Reply Brief
in SC84210.

The Tressurer sts forth here the authorities which are st forth in Part VI of her Reply Brief in
SC84210:

Boyer v. Grandview Manor Care Center, 793 SW.2d 346, 347 (Mo.banc 1990)
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VIII.
The circuit judge lacked subject-matter jurisdiction to enter the July 20 order in that
afinal, unappealed, judgment had long-since been entered in the case. (Patidly Addressng
Respondent’s Point V1.)

Recaver adopts by reference recaiver’s arguments for this Point sat forth in receiver’s brief in
SC84210. Rec.Brf., 49. Thus, the Treasurer adopts by reference her reply to recaiver’s arguments for
this Point st forth in Part V111 of her Reply Brief in SC84210.

The Tressurer setsforth here the authorities which are st forth in Part V11 of her Reply Brief in
SC84210:

State ex rel. Sullivan v. Reynolds, 107 SW. 487, 492 (Mo.banc 1908)
Neun v. Blackstone Building & Loan Assoc., 50 SW. 436 (Mo. 1899)
§386.510, RSMo
§8386.520, RSMo
8447539, RSMo

Supreme Court Rule 66.02
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IX.
Judge Brown was disqualified by Rule 51.07 from issuing the July 20 order in that he
had a substantial interest in the outcome and a closeinterest in or relationship with the
movant. (Partidly Addressng Recaiver'sPoint V1.)

Recave argues tha Judge Brown, who disqudified himsdf from resolving this metter immediatdy
ater entering the ex parte order cregting these proceedings, had no reason to disqudify himsdf before
entering thet order. But the reasons for his disgudification were the same before and after hisentry of the
order.

Recaver argues thet Judge Brown hed no finencid interest in the proceedings At the sametime,
recaver incongruoudy argues that Judge Brown hasjudidd immunity from any mongtary daims mede by
the Attorney Generd or the Treasurer.® Thefact that Judge Brown has assarted judicid immunity to the
Attorney Generd’ sand Tressurer’ sdamsin other cases undermines the assartion thet he has no finencid
interest in this proocesding. Obvioudy, if Judge Brown is subject to finencid lighility bassd on his dleged

mishehavior heisfinanddly interested in dl casesthat will assess his behavior.

® Recdver ds0 argues that the Attormey Generd’ s quo warranto procesding againgt Judge Brown
is“fadly flaved” and that Judge Brown has immunity from thisdaim. The meits of the quo waranto
proceadings and of Judge Brown'sdefenseto it are not issuesin thiscase. Theseissueswill be decided
in the quo warranto procesdings. In any event, Judge Brown agpparently beieved the quo warranto
proceeding was sufficently problematic that he recused himsdf from these procesdings after he hed

entered the ex parte order cregting them.
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Recaiver next argues that Judge Brown is not rdated to receiver, aparty to these proceedings But
Judge Brown beget recaiver and, in his order gppainting receiver, described recaiver as* someonein who
this court has complete confidence’ and who s reedily availdble to the court. L.F.86. Recaver was
represented by the very counsdl who represented Judge Brown in the rdated Wit of Prohibition case
Such persons would undoubtedly exercise “undue’ influence over him pursuant to 8508.090.

Fndly, recaiver argues that Judge Brown's order waas procedural and made no determination as
to the meits of this case But Judge Brown's order cregted this case, limited the soope of these
proceedings to three spedific quedtions identified by recaver, directed againgt whom the Treasurer could
asat her dam (not Judge Brown) and determined thet he could continue to hold and invest the funds
during the pendency of the case. 1n S0 Sructuring the case, Judge Brown' s order was far more then amere
procedurd exercise— it hed Sgnificant subgtantive implications.

Perhgps nat surprisingly, receiver failsto respond to the Treasurer’ sassartion thet Judge Brown
in the present indance had a dramatic “gppearance’ of impropriety, whether or not he was actudly
prgudiced. Because of this undigouted gppearance of impropriety, Judge Brown had a duty to recuse
himsdf. Robin Farmsv. Bartholome, 989 SW.2d 238, 247-250 (Mo.App. 1999)(appearance of
impropriety is separate issue from actud bias and prgjudice and if the record demondirates a ressoneble
person would find an gppearance of impropriety, the canon compesrecusd). The order he entered should

have been vacated and the trid court’ s holding otherwise should be reversd.
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X.
The receiver’s notice of hearing on her motion for judgment on the pleadings was
untimely and insufficient. (Partialy addressng Respondent’s Point V1.)

Therecaver does ot argue thet her natice of hearing on her mation for judgment on the pleadings
wastimdy under Rule 44.01. Ingeed, she attemptsto judtify her untimdiness: She explainsthat, because
the Tressurer st her mation to vacate for hearing on October 18, 2001, she noticed her mation for
judgment on the pleadings, filed on October 12, 2001, for the previoudy esteblished date. But the facts,
put in context, establish the impropriety of the natice given by the recaiver.

The Treasurer filed her mation to vacate on August 20, 2001. Thereefter, on October 5, 2001,
Judge Brown filed amation to consolidate in the trid court the four andillary prooesdings cases (SC84210,
SC84211, SC84212 and SC84213) with the Treasurer’'s petition for ddivery of undamed property
(SC84328) and the case chdlenging the Treasurer’ s adminidrative authority, 01CV 325509, ill pending
in Cale County. On that same day, Judge Brown naticed the motion to consolidate for heering on October
18, 2001. Case No. SC84328, L.F.220. Later that same day, October 5, the Treasurer noticed for
hearing on October 18, 2001, her mation to vacate, which had been filed Sx weeks earlier. Themation
to consolidete was goparently a ruse to secure a hearing date, as the motion to consolidate was not
presented to the court on October 18. Case No. SC84328, L.F.5. Ingead, the judges presented motions
for judgment on the pleadings in SC84328, filed and noticed on October 11, and the receiver presented
her mations for judgment on the pleadingsin this case and in Case No. SC84328, both filed and naticed
on October 12. See L.F.10 and Case No. SC84328, L.F.4-5. It seems gpparent under these

crcumdances thet the judges and the recaivers gave the Treesurer asllittle time as they thought they could
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get away with to file and notice for hearing their mations for judgments on the pleedings.

Further, the recaiver’ s mation for judgment on the pleadings did not “traverss’ the Treesurer’s
long-pending moation to vacate and disqudify, as the recaiver suggests Compare L.F.124-161 with
L.F.18591. Indmog no respect is the mation for judgment on the pleadings respongve to the issues
rased in the Tressurer's mation.  The recaiver aso argues that the Treesurer did not object to the
untimeliness of natice until the date of the hearing. This argument provides no excuse for the recaiver’s
vidaionof Rule 44.01 and isthe product of the recaiver’ s own untimeliness. The recaiver do arguesthat
the judge dlowed counsd to submit further written meterids after the heering, but this does not remedy
having insufficent time to prepare for a hearing and is nat a cure for failing to provide proper natice.

The recalver dtestwo casesin which the court of gppeds uphed thetrid court’s procesding with
ahearing on lessthen five days natice. Nether caseinvolved a hearing on adigpogtive mation, asin this
cax Further, both cases involved exigent crcumdances not present in this case. See State ex rel.
Gleason v. Rickhoff, 541 SW.2d 47 (Mo.App. 1976)(prohibition denied to overturn shortened notice
for hearing on recaiver’ s petition to take custody of house and car purchased by insolvent company’s
presdent and secrdary from company funds astrid court hed discretion under the drcumgtancesto shorten
notice); Jenkins v. Jenkins, 784 SW.2d 640 (Mo.App. 1990)(hearing on wife smotion to extend afull
order of protection againg her husband under the Adult Abuse Act). Here there was no threat of the
Tressurer wrongfully digoosing of assats or inflicting physicd ham on anyone: And in both Gleason and
Jenkins, the court of gppeds explained that “[r]easonable natice is a prerequite to a [trid] court’s power
to order a period of time different then that prescribed by the rule” Jenkins, 784 SW.2d a 644,

Gleason, 541 SW.2d a 50. There was no reasonable notice here.
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Fndly, the recaiver argues thet counsd for the Treasurer was “fully conversant” with the issues
presented in the receiver’s motion.  But the recaiver points to no separate st of rules gpplicable to
experienced and knowledgesble adversaries. Therules goply to dl counsd. The recaiver’ s counsd failed
to follow them. Asareault, the Treasurer was denied the time to research, reflect, and respond in order
to be heard in ameaningful manner. Therefore, this Court should vacate the Judgment of thetrid court.

Conclusion

For the reasons set forth above and those expressed in Appdlant’ s Brief, the Treasurer requests

thet the Court reverse the judgment entered by thetrid court and dismiss this prooesding or grant Appdlant

such other rdief to which she has shown herdf entitled.
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